BLACK BUITE GOAL QO
| BLA 95-431 Deci ded Novenber 20, 1998

Appeal of a Mneral s Managenent Service deci si on requiring paynent of
royalty on interest paynents received by the | essee fromthe coal purchaser
to conpensate for del ays in paynent of part of the purchase price. M& 93-
0166-MN coal |ease No. W6266.

Afirned.

1. (oal Leases and Permits: Royalties--Mneral Leasing Act:
Royal ti es

Interest paynents recei ved by a | essee fromthe

pur chaser of coal produced froma Federal |ease to
conpensate for |ate paynent of the purchase price of
the coal are part of the gross val ue of the coal
produced by the | essee on which royalty is properly
pai d.

APPEARANCES  George F. Heiden, Esqg. and Lon A Licata, Esq., Qmaha,
Nebraska, for B ack Butte (Goal (onpany; Peter J. Schaunberg, Esqg., Howard
W (Chal ker, Esq., and Geoffrey Heath, Esq., Gfice of the Solicitor,
Véshington, DC, for the Mneral s Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDGE GRANT

B ack Butte Goal Conpany (B ack Butte or Appel | ant) has appeal ed from
a February 17, 1995, decision of the Associate Drector for Policy and
Managenent | nprovenent (Associate Drector), Mneral s Managenent Service
(MVB), regarding royalty on Appel lant's Federal coal |ease No. WG6266.
That decision affirned an O der of the M Royal ty Managenent Program
assessing royalties on interest paynents received by B ack Butte as a
result of delays in paynent of a part of the purchase price of Federal coal
produced fromthe | ease.

The basic facts of this appeal are not disputed. n April 1, 1976,
the Bureau of Land Managenent, |eased approxi natel y 15,000 acres of coal
bearing lands to the Rosebud Goal Sal es Gonpany under coal | ease Nb.
W6266. The | ease was subsequent|y assigned to B ack Butte. (oal |ease
W6266 was issued at a tine when the Departnent of the Interior had pl aced
a noratoriumon coal |easing (subject to limted exceptions)
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and was using no standard formof |ease. Hence, the terns of the | ease
were negotiated by the | essor and the | essee. See Bl ack Butte Goal (.,
103 I BLA 145, 153, 95 |.D 89, 93 (1988). 1/ Section 5(a) of the |ease
provides a "production royalty shall be due on Goal extracted by the Lessee
fromthe Leased Lands" in the anount of 10 percent of the gross val ue of
coal produced by strip mning nethods. Goss value is defined in section
5(b) as the price the | essee receives for the coal, adjusted for
transportation and processing costs so that it is a neasure of the val ue of
the coal at the mne nouth (or in the case of strip mning that poi nt where
the coal is delivered fromthe pit).

Sone of the mined coal produced under the | ease was sold pursuant to a
long-termcontract executed in 1976 to the Cormmonweal th Edi son Conpany
(Edison). 1n 1984, a dispute arose between B ack Butte and Edi son
pertaining to an increase B ack Butte i nposed on the purchase price of the
coal. The price increase ensued after B ack Butte's costs of production
increased as the result of 1982 and 1986 changes in the Internal Revenue
(ode whi ch reduced the percent age depl eti on al | onance appl i cabl e to coal
from10 percent to 8 percent. The di sagreenent was resol ved on January 8,
1988, when Edison and B ack Butte executed an anendnent to their sal es
contract whereby they agreed to terns and conditions under which the price
of coal sold under their contract was adjusted for the years 1984 through
1987. As aresult of that settlenent, Edison agreed to pay B ack Butte an
addi tional $3, 860, 730.99 for coal purchased between 1984 and 1987, as well
as $700,001.04 in interest on the anount owed. Edison paid the additional
price excluding interest the date the agreenent was executed; B ack Butte
recei ved paynent for the interest on January 28, 1988.

The Dallas Area Audit O fice, Royalty Managenent Program conducted an
audit of Back Butte's royalty paynents on the | ease for the period
Decenber 1, 1986, through Novenber 30, 1991, and di scovered that B ack
Butte had paid Federal royalties on the additional paynent denom nated as
purchase price under the settlenent, but did not pay royalties on the
anount it recei ved fromEdi son designated as interest. On March 9, 1993,
MVE i ssued a denand |etter to B ack Butte requiring paynent of royalties on
Edison's interest paynent to Black Butte under the terns of | ease W6266.

B ack Butte disputed that it owed royalties on this paynent, and appeal ed
to the Associate Orector.

In her analysis, the Associate Drector held that the | essee and the
purchaser of the coal had revised the price of coal sold from1984 to 1987
in executing the 1988 anendnent to the contract and recogni zed that "the

1/ (pal |ease W6266 has been the subj ect of several prior decisions of
this Board. In addition to the decision at 103 | BLA 145, other Board
opinions are found at Black Butte Goal (o., 109 I BLA 254 (1989); B ack
Butte Goal ., 111 IBLA 275 (1989); and B ack Butte Goal (., 141 IBLA 190
(1997).
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price adj ustnent paid several years after the coal was delivered nust be
suppl enented by a factor reflecting the tine val ue of the underpaynent."
(Decision at 3-4.) Thus, her decision stated:

In their dealings, the parties have recogni zed that the
price of coal delivered in 1984, but not paid for in full until
1988, is a higher price (by the interest factor) than the price
of that coal paid for in 1984. In effect, the parties have
increased "the price received by the | essee" to conpensate the
| essee for a neasure of the | ost earnings on the adj ust nent
pr oceeds.

n the basis of the 1988 Arendnent, the price for the coal
under the contract is nade up of the original price paid, the
retroactive per ton settlenent adjustnent, and the interest paid
on the del ayed paynent. The interest earned in connection wth
the royalty portion of the production rightfully accrues to the
| essor.

(Decision at 4 (citations omtted).) The Associate Drector further found
that this sane result is conpelled by the rel evant regul ati ons which
provide that the val ue of Federal coal shall be the sale or contract price
unl ess MVB determines the sale is not a bona fide transacti on between

i ndependent parties. 30 CF. R § 203.200(g) (1987).

Further, the Associate DOrector held that the gross value for royalty
pur poses nust not be |l ess than "the gross proceeds accruing to the | essee.”
(Decision at 6.) FHnally, the Associate Drector found that:

Paynents nade to the |l essee for interest earned on the |ate
paynent of royalties for specific coal production are part of
"the price received by the Lessee" as prescribed by the subject
| ease and are part of the royalty bearing gross proceeds pursuant
to the applicable regulations. S nce the Appel | ant recei ved bot h
a paynent representing the increased price in dispute and al so
interest thereon, if the | essee did not share wth the | essor the
interest proceeds, it would be a breach of the | essee's inplied
covenant to act for the nutual benefit of the | essee and the
lessor. Nola Gace Ptasynski, 89 |.D 208, 63 | BLA 240 (1982);
Solicitor's Qpinion M36927, 87 |.D 616 (1980).

Id. at 7.

Inits Satenent of Reasons (SR for appeal, Appel |l ant contends t hat
the Associate Drector erred in relying on the 1989 coal val uation
regul ati ons and the 1986 oil and gas val uation regul ations to determne the
| essee' s royalty obligation. Rather, Appellant argues that the | anguage of
the coal lease is controlling, citing our decision in B ack Butte Goal (.,
103 IBLA at 145, 95 1.D at 89. Further, Appellant asserts that under the
terns of the lease, royalty value is properly based on the "price recei ved"
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and not the "gross proceeds.” (SORat 4-5.) Back Butte al so clains that

the Associate Drector has erroneously relied on an "inplied covenant,” to
determne royalty val ue, when there is an expressed agreenent in the | ease
l[imting royalty valuation to the "price received.” (S(Rat 5 ) FHFnally,

B ack Butte nmaintains that the 1988 anendnent to the sal es contract did not
change the coal contract "to make interest part of the price of the coal ."

| d.

Qounsel for MVB has filed an Answer contending that the MVB deci si on
is based on the | anguage of the | ease which requires that royalty be paid
on the gross value of the coal. The | anguage of both the coal |ease at
issue and the pre-1989 regul ations dictate that royalty is based on the
gross val ue of the coal, MV argues, citing 30 CF. R 8 203.200(f) (1987).

(Answer at 3.) It is asserted by MMB that the interest paynent which is
desi gned to conpensate the lost tine val ue of del ayed paynents of the price
of coal isinfact a part of the paynent for the coal and, hence, part of
the gross value of the coal. 1d. at 5.

[1] As we noted in a prior decision involving conputation of royalty
for this | ease, section 5(a) of the | ease provides a "production royalty
shal | be due on (oal extracted by the Lessee fromthe Leased Lands" in the
anount of 10 percent of the gross val ue of coal produced by strip mning
net hods and 8 percent of the gross val ue of coal produced by underground
mning. Back Butte Goal ., 103 IBLAat 146, 95 1.D at 90. @Goss val ue
is the sane standard which is nandated by the rel evant regul ati on. 30
CFR 8 203.200(f) (1987). It is well established that gross val ue of
coal is generally equated wth gross price and properly includes all
conponents of the price received for sale of the coal, including e.g.,
reclamation fees rei nbursed by the coal purchaser. Knife Rver Goal Mni ng
@., 43 1BLA 104, 86 |1.D 472 (1979). In Knife Rver, another coal |ease
royalty case i nvol vi ng an obligation under the terns of the | ease to pay
royalty on a percentage of the gross val ue of the coal mned, we held that
it was proper to include the anount of the reclanation fee as part of the
gross val ue of coal produced when the selling price received is increased
by that anount. This precedent is directly relevant to the present appeal .

G oss val ue properly includes all consideration received for the sal e of
the produced coal regard ess of whether it is described as interest to
conpensate the | essee for the | ate paynent of the purchase price. The
| essor was deprived of the tine value of the royalty conponent of the
anount of the purchase price which was paid late (in 1988) in the sane
nanner that the | essee was and is entitled to the royalty share of the
interest paidto the | essee. 2/

2/ To the extent the MV decision cited the 1989 revi sed regul ations to
support the decision below we find this to be nere surpl usage. The resul t
inthis case is clearly conpel |l ed by both the | anguage of the | ease and the
contenporary regul ati on which require paynent of royalty on the gross val ue
of the coal. Further, we nust reject Appellant's contention that use of
this gross value standard is inconsistent wth a proper reading of the

| anguage of the coal |ease.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge
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ADM N STRATI VE JUDE BURSKI GONALRR NG SPEA ALLY:

The thrust of B ack Butte Goal CGonpany's (B ack Butte) argunent is
that, because its |l ease wth the Bureau of Land Managenent (BLMN) provides
that "gross value" is the equival ent of the price received for the coal it
sold, BLMhas no right to collect royalty on the interest conponent of
B ack Butte's settlenent wth the Cormonweal th Edi son Gonpany ( Gormonweal t h
Edi son) of the disputed price adjustnent, since that paynent was nade to
conpensate B ack Butte for the loss in the tine-value of its noney and not
as a elenent of the value (i.e., price) of the coal. Uhexpressed, but
inplicit inits argunent, is the assertion that, to the extent that this
interest conpensation includes the tine val ue of the nonies properly due to
the Lhited Sates for its royalty interest, paynents whi ch were,

t hensel ves, del ayed by B ack Butte, B ack Butte may appropriate these funds
to its own account.

The lead opinion rejects this naked attenpt at unjust enrichnent,
affirmng the decision of the Mneral s Managenent Service (M) that
royalties were due on the interest conponent in the anount of $32, 904. 70.
Wiile | concur wth this result, | do so reluctantly since, in ny view an
anal ysi s of the underlying transacti ons i ndi cat es that, if anything, this
anount understates B ack Butte's liability tothe Lhited Sates. Far from
bol stering its case, an examnation of the docunents upon whi ch B ack Butte
relies not only underlines the brazenness of its clains but actually
provi des substantial support for a finding that B ack Butte may have
deliberately attenpted to deprive the Lhited Sates of paynents properly
due it under the lease in clear violation of B ack Butte' s obligations of
good faith dealing wth its lessor. See generally Transco Expl oration Qo.,
110 IBLA 282, 326-43, 96 |.D 367, 391-400 (1989).

As the | ead opi nion notes, section 5(a) of coal |ease No. W6266
pr ovi des that royalty is assessed on the basis of a percentage of the
‘gross val ue" of the coal produced. ¥ Wiile | ease W6266 was signed on
April 1, 1976, during a period of tine |n whi ch there were no coal
val uat i on regul ations, 2/ the concept of "gross val ue" was al so enpl oyed in
the 1976 regul ati ons vhi ch were promul gat ed under FOLAA on May 17, 1976,
approximately 1-1/2 nonths after | ease W6266 i ssued. See 41 Fed. Reg.
20261 (May 17, 1976); 30 CF.R 8§ 211.63(a) (1977). Wile the term"gross
val ue" varies slightly fromthe term"gross proceeds” then in use in the
general context of |easing under the Mneral Leasing Act, 30 US C 88 181-
287

1/ This percentage varies dependent upon the nethod of production. Thus,
for strip or auger mining production a 10-percent production royalty is
provi ded, while for coal produced by underground nethods the royalty rate
is 8 percent. See | ease W6266, section 5(a)(1) and (2).

2/ Prior to the adoption of the Federal Qoal Leasi ng Anendnents Act of
1976 (FALAY), as anended, 30 US C 88 201-209 (1994), coal |eases had been
issued on a cents per ton basis. See generally B Mneral s | nternati onal
Inc., 139 I BLA 269, 273-74 (1997).
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(1994), and ultimately adopted in 1989 wthin the context of coal
valuation, it has been noted that these were anal ogous terns wth sinlar
neani ngs. See Meadow ark, Inc., 133 IBLA 5, 11 (1995); 55 Fed. Reg. 5025
(Feb. 13, 1990). 3/ Under the regul atory concept of "gross val ue," there
seens |ittle question that royalty was due on the interest paynents

invol ved herein. See, e.g., Boron Gorp., 106 | BLA 394 (1989), aff'd Eiron
Ql and Gas . v. Lyan, 978 F.2d 212 (5th dr. 1992), cert. denied, 114
S Q. 59 (1993); Hoover & Bracken Energies, Inc., 52 IBLA 27 (1991), aff'd,
723 F.2d 1388 (10th dr. 1983); Knife Rver Gal Mning G., 43 | BLA 104,
86 1.D 472 (1979).

B ack Butte, however, relies on |language in section 5(b)(1) of the
| ease providing that "gross val ue shall be considered to be the price
recei ved by the Lessee, adjusted for transportati on and/ or processing costs
sothat it is a neasure of the value of the Gal at the mne nouth" as
essentially exenpting the late interest paynent fromroyalty assessnent.
Thus, it argues that only those reinbursenents which it receives that
invol ve el enents of the price of coal are subject to royalty paynents.
Wiile "price" is not defined in the | ease, B ack Butte argues that,
i nasnuch as under its contract wth Gormonweal th Edi son interest i s not
listed as a conponent of the price which it receives, no royalty is due on
any interest paynents. See B ack Butte's Satenent of Reasons for appeal
before MB, dated April 9, 1993, at 2-3; sections 9.01 to 9.09 of |ease
W6266.

Appel lant' s argunent does not wthstand analysis. Wile it is true
that interest is not separately listed as an el enent in the conputation of
the price which Cormonweal th Edison paid for coal, interest is provided
under Article X of the agreenent for |ate paynent by Gormonweal t h Edi son of
the anounts invoiced. UWnhless Black Butte is seriously contendi ng that,
wher e Gormonweal t h Edi son was delinquent in transmtting the funds to B ack
Butte, Bl ack Butte coul d del ay paynent to MVB of the price billed w thout
penalty, it is difficult to see the relevance of this point. M&is not
the guarantor of Black Butte's paynent and its royalty interest cannot be
adversely affected or di mni shed by Cormonweal t h Edi son' s tardi ness or
refusal to pay.

Mbreover, what B ack Butte conveniently ignores is that not only was
provi sion nade for adjustnents of the price to be paid for the coal but
express provi sion was al so made for handling di sputes over such
adj ustnent's; provisions which were essentially ignored by B ack Butte to
the detrinment of the Lhited Sates. Thus, Aticle | X of the agreenent
bet ween Cormonweal th Edi son and B ack Butte provided, in rel evant part:

The price per ton of coal may be increased or decreased from
the base price. The increase or decrease, when added to

3/ Admttedly, at one point the Departnent seemngly advanced varying
interpretations of these two terns, a point discussed in BHP Mneral s
International Inc., supra, at 291 n.22. This attenpted distinction,
however, was subsequent |y abandoned.
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the base price, is the "current price." For the purpose of this
contract, the base price date is deened to be February 29, 1976.
Price adjustnents shall be conputed quarterly or at such other
tine as nay be specified inthis article, wth Seller send ng
Buyer a copy of each such calculation wthin thirty (30) days
after the effective date of the adjustnent. Al price
adj ustnents conputed on a quarterly basis shal |l becone effective
commenci ng W th coal shipped during the second hal f of the
guarter at the end of which the cal cul ation was perforned.

* * * * * * *

Seller shall furnish to Buyer a conputation show ng the
net hod by whi ch any price changes were cal cul ated pursuant to the
provisions of this Article. 1n the event that Buyer is not
satisfied wth the conputation of the adj ustnents, Buyer shall
pronptly notify Seller inwiting of those portions of the
conputations wth which it is not in agreenent. The parties
shall neet wthin ten (10) days of such notification in an effort
toarrive at a mutually satisfactory conputation.

If the neeting of the parties does not resol ve the natter,
they shall immediately refer sane to a national | ndependent
accounting firm selected by mutual agreenent of the parties for
the purpose of arriving at the correct conputation. Seller
agrees to provide the i ndependent accounting firmwth all
necessary infornation it requests to enable it to arrive at its
conputation. The findings nade by the independent accounting
firmshall be final and binding on all parties. During the
period of verification of the conputations, Seller shall continue
to ship hereunder and neither party shall be required to pay any
part of the adjustnent in question, provided, however, that when
the matter is finally determned by the parties or the
i ndependent accounting firm the paying party shall al so pay
interest at the rate of 1%above the Hrst National Bank of
Chicago prine rate in effect fifteen (15) days after the date of
first billing by Seller, to which such adjustnent was appl i cabl e,
for the period beginning on the fifteenth (15) day after such
billing and ending on the date of actual paynent.

(Ephasi s supplied.)

Two rel evant points can be nade with reference to Article I X of this
agreenent. Hrst, under the structure of this provision, B ack Butte
cal cul ated changes which resulted in a new"current price.” Wiile
Gonmonweal th Edi son was free to chal | enge these changes and coul d, during
the period of this challenge, decline to pay the anount of the adj ustnent,
the pendency of such a challenge did not effect a new "current price."
Rather, it nerely suspended the requirenent that GCommonweal th Edi son pay
that price "during the period of verification." Thus, since the "current
price" for coal delivered during the entire period of the controversy was
the price as
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adjusted by B ack Butte, B ack Butte shoul d have been tendering royal ties
tothe Lhited Sates on that basis, even under its interpretation of the
lease. Snceit didnot, it is properly assessed interest on this ground
al one.

Second, while Article | X provi ded a nechani smfor a speedy resol ution
of controversies which mght arise over price adjustnents, B ack Butte, to
the considerabl e detrinent of its lessor, the Lhited Sates, failed to
avail itself of the nechani sns provided therein wth the result being that
a controversy whi ch coul d have been settled wthin a few nonths dragged on
for nore than 4 years. Assuning B ack Butte's anal ysis of | ease W6266 was
correct, the longer the delay in settling the controversy, the | onger the
period of tine the Lhited Sates was deprived of the use of the noney
properly owng toit. Indeed, under Bl ack Butte's interpretation, it was
in Back Butte's economc interest to delay settlenent of its di sagreenent
w th Gonmonweal t h Edi son as | ong as possi bl e since, by doing so, B ack
Butte woul d eventual | y acquire that portion of the interest paynents
attributable to the royalty interest's percentage of the price adj ustnent.

And, the record woul d certainly support a conclusion that B ack Butte's
actions were fully consistent wth the attai nnent of such a result.

V¢ have noted in the past that, where royalty paynents are dependent
upon the price at which a product is narketed, mneral |essees have an
obligation to exercise good faith in obtaining the best price possible.
See general ly Transco Expl oration ., supra. Were, as under the | ease
interpretation espoused by B ack Butte, the interests of the | essor and
| essee diverge, this obligationis strictly enforced. See, e.g., Harding
v. Ganeron, 220 F. Supp. 466 (WD kla. 1963); Aroco Production Go. .
Hrst Baptist Church, 579 SW2d 280 (Tex. dv. App. 1979). It seens to ne
clear that, either the | ease herein nust be interpreted as including late
interest paynents received by B ack Butte within the concept of "gross
val ue" for royalty purposes or that B ack Butte has breached its
obligations of good faith dealing wth its lessor. In either case, B ack
Butte is properly assessed nonies to conpensate the Governnent for its
failure totinely receive in full the royalty paynent owng to it.

For the foregoi ng reasons, | concur wth the disposition of this
appeal .

Janes L. Burski
Admini strative Judge
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